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SPECIAL NOTE

This eBook was compiled by the team at Keffer Hirschauer LLP with special help from certified
legal intern Ana Carolina Corey.

DISCLAIMER

The information in this eBook is not intended as a substitute for professional legal advice or to
solicit representation; nor does it form an attorney-client relationship. There is no one-size-fits all
way to resolve a protective order case or matter. Such an order may restrict your ability to have
contact with certain people, possess firearms or ammunition, visit certain places, or participate in
certain activities. Violation of those orders can have additional criminal repercussions.
Successfully litigating a matter, whether criminal, civil or other, related to protective order requires
legal advice tailored to your circumstances. If you desire to pursue legal representation, please
contact the law firm of Keffer Hirschauer LLP for a confidential consultation at (317) 857-0160.

The following is advertising material but not a solicitation within the meaning of the Indiana Rules
of Professional Conduct on behalf of Keffer Hirschauer LLP, 230 East Ohio Street, Suite 400,
Indianapolis, Indiana 46204.



Introduction

Indiana law provides a measure of protection in cases of family or sexual violence, harassment,
or stalking in the form of a civil protective order (sometimes referred to as a restraining order or
a no-contact order). The purpose of a protective order is the protection of the petitioner, the one
filing and asking for the order from the individual who has allegedly performed acts of violence,
harassment, stalking, or some other behavior. The order, if issued, is essentially the court
instructing the respondent, the alleged harasser, to leave the petitioner alone.

There are several types of orders that protect alleged victims to varying degrees:

e Protection orders entered under the Indiana Civil Protection Order Act;

o No-contact orders, which are entered in a criminal proceeding;

e Workplace violence restraining orders entered pursuant to Indiana Code § 34-26-
6; and

o Injunctions entered pursuant to Indiana Trial Rule 65.

These types of orders can intersect various areas of law. For example, a protective order may be
in place to protect a victim or a witness in an ongoing criminal proceeding from the defendant.
Sexual harassment victims may request orders to protect them from harassment at work or at
school in conjunction with a Title IX matter. Some individuals have even petitioned for a
protective order, with or without basis, as part of a strategy in a divorce or other case.

A protective order can be costly in a variety of ways. In terms of money, it can require an
individual to pay fees, and it can also restrict them from doing many things:

e Living in the family home;

e Going to work, if the alleged victim works at the same place;
e Possessing a firearm or ammunition; or

e Possessing the family pet.

Additionally, protective orders, or no-contact orders, limit an individual’s direct as well as
indirect contact. Direct contact includes telephone calls, letters, visiting the protected person’s
residence, workplace, or school. Indirect contact can include communicating through a third
person.

While being the subject of a protective order is not a criminal offense, it may be used as a
reflection of an individual’s character in deep background checks. Deep background checks may
be used in many situations, including immigration and certain employment applications. If the



protective order prohibits access to weapons or ammunition, employment in certain areas, such
as law enforcement and security, might be difficult or impossible.

Additionally, protective orders can impact child custody. The order may require an individual to
stay away from their family residence or pay child support to the other parent. Further, a
protective order may set out terms dictating child custody, visitation opportunities, and whether
supervision will be required.

The Indiana Protective Order Registry is publicly searchable, making an individual’s protective
order status available to anyone with access to the Internet. Similarly, the docket showing
activity in criminal case files is accessible through online databases as well. In other words, these
files are open to the general public.

There are necessarily two sides to a protective order. If you have been falsely accused in a
protective order petition or a protective order has been entered against you, Keffer Hirschauer
LLP can help protect your rights. With former prosecutors on your team, you receive a thorough
evaluation of your options and the possibility of preventing, lifting, or removing and expunging
a protective order.

Alternatively, the attorneys at Keffer Hirschauer LLP can assist in the obtaining of a protective
order, whether it be on its own, or in relation to a criminal setting or family law matter. If you
believe that you need protection from violence, harassment, or stalking, contact the team at
Keffer Hirschauer LLP to address your protective order matter today.



Chapter 1: Types of Protective Orders

There are several types of orders that protect alleged victims from abuse or violence:

Any of these orders may be appropriate and effective in protecting a victim of violence, but some

Protection orders entered under the Indiana Civil Protection Order Act;

No-contact orders, which are entered in criminal proceedings;
Workplace violence restraining orders entered pursuant to Indiana Code § 34-26-6; and

Injunctions entered pursuant to Indiana Trial Rule 65.

of them apply in certain situations.

Indiana Civil Protection Order Act

The Indiana Civil Protection Order Act (ICPOA), found at Indiana Code chapter 34-26-5, is
focused on the protection and safety of victims and preventing future violence. It has long been
available to protect victims of threatened and actual violence while ensuring the rights of the
accused through procedural safeguards. The ICPOA sets out the procedure and requirements for

obtaining a protective order and assuring the protection of victims.

Under the ICPOA, the person who seeks a protective order is the petitioner and can include the

victim of:

Domestic Violence: Otherwise known as domestic battery, occurs when an
individual knowingly or intentionally: (1) touches a family or household member
in a rude, insolent, or angry manner; or (2) in a rude, insolent, or angry manner
places any bodily fluid or waste on a family or household member. The crime can
be elevated depending on the seriousness of the injuries inflicted and the age of the
victim as explained in Indiana Code § 35-42-2-1.3.

Battery: Similar to domestic battery, but where the conduct comes from a non-
family member or domestic partner as outlined in Indiana Code § 35-42-2-1.
Stalking: Pursuant to Indiana Code § 35-45-10-5, stalking occurs when an
individual makes an explicit or an implicit threat with the intent to place the victim
in reasonable fear of sexual battery, serious bodily injury, or death.

Sex Offense: Sex crimes under Indiana Code § 35-42-4 are crimes committed
with a sexual motive or purpose. The category is a broad one and encompasses a
variety of offenses involving sexual conduct committed against or otherwise
victimizing someone else. Sex crimes include rape, sexual battery, prostitution,
human trafficking, public indecency, and sexual or sexually related conduct
involving minors.



e Repeated Acts of Harassment: Indiana Code § 35-45-10-2 defines harassment
as means conduct directed toward a victim that includes but is not limited to
repeated or continuing impermissible contact that would cause a reasonable person
to suffer emotional distress and that actually causes the victim to suffer emotional
distress.

Pursuant to the ICPOA, specifically Indiana Code § 34-26-5-12, if the Petitioner moves in writing
or orally on the record for dismissal, the Court shall dismiss the case without prejudice. Being
dismissed without prejudice means that the Petitioner is allowed to bring another protective order
action or lawsuit based off of the same grounds. The purpose of this law is to preserve the
autonomy and safety of the Petitioner. WHILE a judge may not agree with a dismissal of a
protective order; ultimately, it is the Petitioner who is the best judge of their own situation.

No-Contact Orders in Criminal Proceedings

No-contact orders can be entered in ongoing criminal, CHINS (Child in Need of Services), or
juvenile matters. The purpose of a no-contact order is to prevent contact between the parties and
to further protect the victims from harm. Specifically, the order prevents an individual from
communicating directly or indirectly or coming within a certain distance from the victim for the
duration of the criminal case. For example, if an individual is the victim of a crime, the court may
enter a no-contact order against the alleged perpetrator to prevent them from contacting the victim.
This works to prevent any possibility of victim coercion or intimidation.

A specific criminal setting in which no-contact orders or protective orders may be found is when
a victim of sex offenses seeks to be protected. A sex offense means one of the following crimes
under Indiana Code chapter 35-42-4:

e Rape
e Vicarious sexual gratification (performing sexual conduct in the presence of a
minor)

e Child molesting

e Child seduction

e Sexual misconduct with a minor

e Sex offender residency offenses

e Inappropriate communication with child

e Child solicitation

e Sexual battery

e Serious sex offender entering school property
e Sex offender Internet offense

o Unlawful employment by a sexual predator



In these instances, or in domestic violence matters, the prosecutor may request a no-contact order
against the defendant, even if the victim opposes it. Protective orders can be based on an
allegation of other criminal offenses, too, like stalking or harassment.

Stalking. Indiana Code § 35-45-10-1 defines stalking as a knowing or intentional
course of conduct involving repeated or continuing harassment of another person
that would cause a reasonable person to feel terrorized, frightened, intimidated,
or threatened and that actually causes the victim to feel terrorized, frightened,
intimidated, or threatened.

Harassment. Indiana Code § 34-6-2-51.5 and § 35-45-10-2 defines harassment
as a conduct directed toward a victim that includes, but is not limited to, repeated
or continuing impermissible contact that would cause a reasonable person to
suffer emotional distress, and that actually causes the victim to suffer emotional
distress.

No-contact orders can also be issued as part of an individual’s pretrial release (Indiana Code § 33-
39-1-8, 35-33-8-3.2, 35-33-8-3.6), executed sentence or incarceration (Indiana Code § 35-38-1-
30), or probation (Indiana Code § 35-38-2-2.3).

No-contact orders which are issued as a condition of an individual’s pretrial release or bail must
be supported by clear and convincing evidence. This means that there must be evidence to show
that the defendant poses a risk of physical danger to the other person. There is, however, no
requirement that the victim specifically request a no-contact order or provide additional
information to support a requirement of a no-contact order. Often times, the probable cause
affidavit will contain the sufficient basis required to issue a no-contact order.

Workplace Violence Restraining Orders

A workplace violence restraining order is an order that an employer can request on behalf of the
employee to protect them from violence or threats of violence at their place of work. Specifically,
Indiana Code 34-26-6 allows an employer to seek a temporary restraining order or injunction on
behalf of an employee if they have suffered unlawful violence or a credible threat of violence, and
if the unlawful violence or threat thereof has been carried out at the employee’s place of work.

Unlawful violence is defined as battery or stalking, except for lawful acts of self-defense of the
defense of others. A credible threat of violence means a knowing and willful statement or course
of conduct that does not serve a legitimate purpose and that causes a reasonable person to fear for
the person’s safety or for the safety of their immediate family.



Examples of workplace violence, as defined in Indiana Code § 34-26-6-1 as actions taken during
the course of conduct of the employee, includes:

o Following or stalking an employee to or from the employee’s place of work;

o Entering the employees’ place of work;

e Following an employee during the employee’s hours of employment;

e Making telephone calls to an employee during the employee’s hours of
employment;

e Sending correspondence to an employee by means such as public or private mail,
interoffice mail, fax, or electronic mail.

It is important to reiterate that a workplace violence protective order can only be petitioned by the
employer on behalf of the employee. An employee who feels unsafe at work must first go to the
employer. Additionally, workplace violence restraining orders are uncommon as most people
simply seek a protective order on their own. Seeking a protective order on their own does not limit
an individual’s ability to also seek protected at their workplace.

Injunctions Pursuant to Indiana Trial Rule 65

An injunction is a court order that requires a person to do or stop doing a certain action. Issuing of
injunctions come after a hearing has been held on the matter. These actions may include
communication or contact, as do protective orders and no-contact orders. Under Indiana Trial Rule
65, temporary restraining orders may be granted without written or oral notice to the adverse party
under certain circumstances. If, for example, the facts set forth in a verified complaint show that
immediate and irreparable injury, loss, or damage will result to the petitioner before a hearing, the
court may grant an injunction in the form of a temporary restraining order. In short, the petitioner
must present facts alleging that an injury would result if no immediate order were issued, and if
instead the court first held a hearing. Such injunctions are often seen in matters relating to domestic
or family violence.

However, an injunction may also extend to restricting other actions taken by parties. In family law
matters, such as a dissolution of marriage, child support, or child custody matter, such an injunction
may prevent both parties from:

o Transferring, encumbering, concealing, selling or otherwise disposing of any joint
property of the parties or asset of the marriage without the written consent of the
parties and the court; or

e Removing any child of the parties from the State of Indiana without prior written
consent of the parties and the court.



These injunctions may be issued at the commencement of a matter, as a preliminary injunction, or
at any point during the matter. If, for instance, one parent is placing their children in a dangerous
situation, the other parent may request an emergency injunction pursuant to Trial Rule 65 to have
the custody of the children modified. Before an injunction may be granted, Indiana law requires
the Petitioner to prove several elements by a preponderance of the evidence, or a showing of
greater than 50% that the evidence shows in favor of the Petitioner and their claims. The Petitioner
must show that (1) there is a reasonable likelihood of success at trial, (2) remedies provided by
law are inadequate for the situation, (3) the threat of injury to the Petitioner outweighs the potential
harm of an injunction to the Defendant, and (4) that public interest would not be disserved by
granting the injunction.

Violation of Protective Orders

Indiana Code § 35-46-1-15.1 outlines the criminal offense of invasion of privacy that results from
a violation of a protective order. If a person knowingly or intentionally violates one of the
following, they commit invasion of privacy:

(1) A protective order to prevent domestic or family violence or harassment
issued under IC 34-26-5

(2) An ex parte protective order issued under IC 34-26-5

(3) A workplace violence retraining order issued under IC 34-26-2

(4) A no contact order in a dispositional decree issued under IC 31-34-20-1, IC
31-37-19-1, or IC 31-37-5-6 or an order issued under IC 31-32-13 that
orders the person to refrain from direct or indirect contact with a child in
need of services or a delinquent child

(5) A no contact order issued as a condition of pretrial release, including release
on bail or personal recognizance, or pretrial diversion, and including a no
contact order issued under IC 35-33-8-3.6

(6) A no contact order issued as a condition of probation;

(7) A protective order to prevent domestic or family violence issued under IC
31-15-5

(8) A protective order to prevent domestic or family violence issued under IC
31-14-16-1 in a paternity action

(9) An order issued in another state that is substantially similar to an order
described in subdivisions (1) through (8)

What results is a conviction of invasion of privacy as a Class A misdemeanor. However, the

offense is a Level 6 felony if the person has a prior unrelated conviction for an offense under this
subsection.
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As a result of a violation, the individual may also be found in contempt of the court. According to
Indiana Code § 34-47-3, an individual who willfully disobeys any process or any court order is
guilty of contempt of court. When a protective order is issued, it comes with the full authority of
the court. Thus, any disobedience thereof subjects an individual to being found in contempt of
court. The court has the discretion to determine the consequences for contempt in Indiana divorce
cases. Generally, the penalties for indirect contempt in a case are remedial, putting the
complaining party in the position he or she should have been in under the relevant court order,
and coercive, imposing punitive measures or further consequences if the contemnor, the person
found in contempt, does not comply.
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Chapter 2: Filing a Protective Order under ICPOA

Either an alleged victim, or the victim’s parent or guardian if a minor or incompetent, may file
a petition for a protective order, or an attorney can file on the victim’s behalf. For example, an
individual who files a petition for a protective order on behalf of a child, is known as the child’s
“next friend”. No matter who files it, the petitioner, the one requesting the protective order, must
explain his or her relationship to the respondent, the person against whom the protective order
is filed. This person may be one of the following:

e A family or household member of the petitioner,

e A person who is alleged to have threatened or caused physical harm such as by battery,
stalking, harassment, or the commission of a sex offense against the petitioner.

e A person who has committed sex grooming, defined as engaging in a course of conduct
involving repeated or continuing contact with a child with the intent to prepare a child
for sexual activity; or

e A person who is alleged to have, without justification, threatened or caused harm to a
vertebrate animal of the petitioner, such as by abuse, torture, mutilation, or death, in order
to threaten, intimidate, coerce, harass, or terrorize a family member.

A family or household member can include:

e A current or former spouse;

Cover Sheet for Protection Order, No Contact Order, Child Protective Order, Workplace Violence Restraining Orde

e A person who currently dates or has dated the I P |
petitioner; oo oun | |

e A person with whom the petitioner has engaged EEE
in sexual relations; [ —————

e Someone who shares a child with the L L e
petitioner;

* A relative by blood, adoption, or marriage, peT—
including through a current or former marriage; i = o [ o | [

First Middle Last ‘ ‘

or Relationship between Petitioner/Protected Person: EVES | HAIR DISTINGUISHING FEATURES

Respondent’s/Defendant’s Address: DRIVERSLICENSE# | STATE | _EXP DATE

e A current or former guardian, ward, custodian,
foster parent, or other similar relationship. cwnoN: - Dvegouonst - D

THE COURT FINDS:

esent on the property

r the parties and subject matter, and the Respondent/Defendant has been or will be provided with reasonable
ard.

Additional findings of this order follow on succeeding pages.

The petition begins with a coversheet, as pictured here,
and included in the appendix. The cover sheet requires e
information about the petitioner, and identifying
information about the respondent, such as their sex,
date of birth, height, weight, and address. The
coversheet also allows for the petitioner to identify any

ammunition (18 U.S.C. Section 922(g)(8)).

TCM-PO-Cover Sheet Approved 07/02
Rev. by State Ct. Admin. 07115
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additional parties that are seeking protection, such as any children in the petitioner’s household.
A secondary form of the petition must include details of the alleged violence, including the
following:

e Dates the violence or threats

occurred;
SEATSGNINDIANA ) e o Descriptions of violent or
COUNTY OF ) . . .
CASENO. threatening incidents;

e Names of witnesses; and

e Case names and numbers of
any related cases between the
petitioner and respondent.

Petitioner (Your Name)
VS.

NN

Respondent (Person to be Restrained)

PETITION FOR AN ORDER FOR PROTECTION AND REQUEST FOR A
HEARING—Filed by Person Seeking Protection

IMPORTANT: This is a public document and a copy of it will be placed in the
Court’s file. A copy may also be sent to the Respondent.
(Check those which apply)

2.

I am filing this Petition for myself:

__a. Iam or have been a victim of domestic or family violence;
___b. Iam or have been a victim of a sex offense;

___c. TIam or have been a victim of stalking;

__d. Iam or have been a victim of repeated acts of harassment.

The Respondent’s relationship to me is:

a. the Respondent is my family or household member (check only the line
which best applies):
___ the Respondent is my spouse;
the Respondent used to be my spouse;
the Respondent and I resided together in an intimate relationship;
the Respondent and I have a child in common;
the Respondent and I are dating, or have dated, each other;
the Respondent and I are, or have been, engaged in a sexual
relationship;
__ the Respondent and I are related by blood or adoption. The
Respondent is my H
__ the Respondent and I are, or used to be, related by marriage. The
Respondent is my 5
the Respondent is, or used to be, my guardian;
the Respondent is, or used to be, my ward;
the Respondent is, or used to be, my custodian;
the Respondent is, or used to be, my foster parent; or,
I am a minor child of a person in one of the types of relationships
described above.

| LI

1 OJA-PO-0100 Approved 07/02
Rev. by Ind. Office Ct. Serv. 7/19

The first page of the petition is
included here, illustrating the
format to which the petitioner
must identify who they are
filing the petition for, and what
their relationship is to the
respondent. In the later portions
of the petition, the petitioner
may identify any property
owned by them they wish to
have returned, or restricted to
the petitioner, such as a house,
vehicle, or family pet.

The Protection Order Committee of the Indiana Office of Court Services advises the Indiana
Office of Court Services regarding forms for protection order proceedings. While the forms seem
straightforward, non-lawyers often miss subtle requirements regarding the depth and type of
information needed for a court to find merit in a petition for a protective order. As a result, many
wisely engage an Indiana protective order attorney to help complete and file the petition, any
associated documentation, and accompany them to court for any hearing on their petition.
Attorneys are also well-versed in the electronic filing system used by many courts across the
state, which makes filing almost instantaneous and provides an immediate connection between
a filed protective order and the Protective Order Registry (POR).

If you have been falsely accused in a protective order petition or a protective order petition has
been entered against you, Keffer Hirschauer LLP can help protect your rights and provide you
with a thorough evaluation of your options.

13



Additionally, the attorneys at Keffer Hirschauer LLP, can assist in the obtaining of a protective
order whether it be on its own or in relation to a criminal setting or family law matter. If you
believe that you need assistance in filing a protective order, contact the team at Keffer Hirschauer
LLP to address your protective order matter today.
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Chapter 3: Timeline for Relief

When a petition is filed, a judge can either (1) hold a hearing or, or (2) issue a protective order
ex parte, or without a hearing. A hearing is required in some circumstances, such as when the
petition adequately alleges harassment alone or involves an eviction or parenting time
arrangements, ordering payment of fees or expenses, or prohibiting the respondent’s gun use.
However, if the court believes that the Petitioner shows threat of domestic or family violence,
they can issue an order ex parte. In other words, the court issues an order based solely on the
petition.

Protective orders may start as forms, but they are customizable to the circumstances. A judge
can tailor the protection order to prohibit or require certain behavior. Without a hearing, a
protective order might include any of the following:

o The respondent is prohibited from committing, or threatening to commit, acts of
domestic violence or family violence, stalking, or sex offenses against the
petitioner or the petitioner’s family or household members

e The respondent cannot harass, annoy, phone, contact, or communicate with the
petitioner

o The respondent must stay away from the petitioner’s home, school, or workplace

o The respondent must stay away from where the petitioner’s family or household
members regularly go

If the court issues a protective order without scheduling a hearing first, either party can ask for a
hearing within thirty (30) days of the issuance of the order. A judge can order one of the following
immediately, but then a hearing must be held within thirty (30) days:

e The respondent is evicted from the petitioner’s home

e The respondent must give possession and use of a shared home, vehicle, or
personal items (including an animal) to the petitioner

e The respondent cannot take action against an animal

Finally, the court must hold a hearing before it can order certain things:

e A protection order that affects parenting time

e An order to pay attorney fees, rent or mortgage payments, child support or
maintenance, medical expenses, or GPS tracking device costs

e An order prohibiting a respondent from possessing firearms, ammunition, or
deadly weapons, or ordering the surrender of one

15



Duration of the Protective Order

Regardless of the contents, an Indiana protection order is effective for two (2) years unless a
different duration is stated in the order as outlined in Indiana Code § 34-26-5-9(e). If, after the
order has expired, and the petitioner requires additional protection, s/he may petition the court
to renew the protective order. When asking for a renewal, the petitioner should submit the request
at least two (2) week before the expiration of the initial order. Additionally, the petitioner will
need to include an explanation of why continued protection in needed. Alternatively, if the order
of protection is no longer needed, the petitioner may ask the court for a dismissal. To do so, the
petitioner need only submit a written or oral request stating that they are no longer in danger or
fear of danger, and would request the order be dismissed. Where the petitioner need not pay to
file an order or protection, the court can order the respondent to pay court costs or fees if the
order is entered against them.

16



Chapter 4: Protective Order Determination

Upon issuing a protective order, the court enters the protective order into the Indiana Protective
Order Registry. The Registry links to the Indiana Data and Communication System (IDACS),
which the Indiana State Police maintains, and the National Crime Information Center (NCIC),
which the FBI maintains. In this way, civil protection orders are almost immediately accessible
all across the country.

The Indiana Protective Order Registry is publicly searchable, making your protective order
records available to anyone with access to the Internet. Similarly, the docket showing activity in
criminal case files is accessible by searching through online databases. In other words, these
files are open for public access.

The Indiana Protection Order Registry, commonly called the Protective Order Registry, is a
result of cooperation between the Indiana Supreme Court, the Indiana Criminal Justice Institute,
and the Indiana State Police. The Indiana protective order registry links protective orders issued
by courts with the Indiana State Police's Indiana Data and Communication System (IDACS) and
the FBI's National Crime Information Center (NCIC). All courts are required to participate in
the POR.

The Protection Order Registry offers benefits today that victims in prior years did not have. The
submission and evaluation of all forms online electronically helps to eliminate human error.
Additionally, the POR offers:

o Ready access of petitions to the court for review and decision;

e Immediate electronic transmission of approved protective orders to law
enforcement throughout the state; or

o Ready and constant access by law enforcement to the protective order database
24/7, even in the field.

Additionally, the POR transmits to IDACS and NCIC so the protective order is available to law
enforcement in whatever area the victim might be. This allows better protection of victims and
permits a quicker response time by law enforcement.

In addition to the Registry, the court that issued the order also maintains court records of the
proceeding. Court records include the petition alleging the conduct supporting the entry of the
protective order and hearing transcripts.

17



Imposed Restrictions

Apart from the publicly available records that the protective order determination will bring, the
restrictions sought after in the petition, if the court deems them appropriate, can be imposed.
These restrictions include a court order to:

e Not commit or threaten to commit family violence against the petitioner or their
family;

e Not to harass or contact the petitioner or a third party for which they are
petitioning;

e Move out of the family home, even if the respondent owns the home;

e Avoid visiting the petitioner’s home, place of employment, school, or additional
places;

e Relinquish control and use of property such as a house, car, family pet, etc.;

e Restrict visitation with a child;

o Pay attorneys fees and court costs associated with the matter;

e Prohibit possession of firearms and ammunition;

o Pay fees associated with child care, medical expenses, rent or mortgage, property
damage, etc.; and/or

e Surrender any and all weapons to the local law enforcement for the duration of
the order.

These restrictions can also implicate the legality of an individual’s firearm possession. To obtain
an Indiana handgun license, an individual must meet the statutory definition of being a “proper
person” to carry a handgun. In Indiana, a “proper person” is defined at Indiana Code § 35-47-1-
7 as a person who does not have, among other things, a court order prohibiting the individual
from possessing a handgun, such as a protective order, pretrial release order, or an order of
probation.

A person with a record of any one of these is not necessarily barred from obtaining an Indiana
handgun license; however, such an applicant may need to take additional steps to obtain a
handgun license. These additional steps include an expungement, an Indiana gun license appeal,
as well as a petition to restore firearms privileges.

As previously mentioned, protective orders may have implications in Title IX matters. A
protective order is often paired with Title IX matters a persona non grata order. A persona non
grata order is one issued by the school that restricts the individual from being on campus and
interacting with the petitioner. It is important to note that these are separate orders, but they do
not infrequently comingle. Where a protective order is issued by the court and constitutes a legal
matter, orders issued in Title IX matters are not legal in nature.

18



Chapter 5: Protective Order Expungement

Whether borne of a simple misunderstanding or the result of a particularly tense situation from
an individual’s past, records showing that someone has sought a protective order against another
can haunt that person’s future. Even if there was not a violation of a protective order—or if a
protective order was wrongly entered—as the subject of the order, there exists a public record
naming an individual as someone who threatened or caused harm to another person.

Sealing Indiana protective order records can help clear an individual’s name and their path to a
brighter future, but only if the necessary steps are taken precisely as required by statute.
Otherwise, this stain on an individual’s record can follow an individual for years and affect their
options for employment and housing, not to mention their reputation.

Process of Sealing a Protective Order Record

As of July 1, 2019, anyone who was the subject of an Indiana protective order may ask to seal
records of the matter, effectively eliminating public access to them. With a process now in place,
many with an Indiana protective order record may now ask to have those records removed from
public view.

Indiana Code § 34-26-7.5-2 defines the records that may be sealed to include the protective order
itself and all records that relate to it, including the petition filed to obtain the protective order.
This means that an individual would need to take different steps to expunge criminal
records based on violation of the protective order at issue.

Under Indiana Code § 34-26-7.5-1, an individual may be eligible to have their protective order
records sealed if they meet any of these criteria:

e A petition for a protective order against the individual was dismissed before a
court hearing on it;

o The court denied the petition for a protective order against them;

o The person who was seeking the protective order did not appear at the court
hearing in the matter;

e A protective order entered against the individual was reversed or vacated on
appeal; or

e Someone requested a protective order against them but the court did not grant it
for some other reason.
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To start the process for sealing Indiana protective order records, the individual seeking
expungement first needs to file in the court that issued or denied the protective order a petition
that includes the information and records listed in Indiana Code § 34-26-7.5-3:

e The individual’s full name;

e The individual’s birthdate;

e The individual’s address;

e The case number;

e The individual’s social security number;

e The individual’s driver’s license number;

e The date the court issued the protective order (or ex parte order for protection, if
applicable);

e A statement explaining why the individual is entitled to have the records sealed;
and

o Certified copies of the protective order, the ex parte protective order, the order
denying the petition for a protective order, or the appellate court opinion vacating
or reversing the protective order, as applicable.

The petition must be filed under seal, meaning the petition is filed as a confidential document
not generally accessible to the public. Successfully filing under seal requires compliance with
many technicalities, and failure to follow them can impair the sealing of a request and protective
order records.

Upon receiving a complete petition, the court reviews the same to determine whether there is
any reason, on the face of the petition, for denying the request to seal a protective order record.
If there are none, then the court will forward a redacted copy of the petition to the person who
had sought the protective order and set the matter for hearing.

The court will hold a hearing on the request to seal protective order records unless the person
who had originally requested the protective order, in writing, waives the right to appear at the
hearing. At the hearing, the individual seeking expungement, will have the burden of proving by
a preponderance of the evidence that they are entitled to have the protective order records sealed.
If the burden is met, and the petition otherwise supports the request, the court will grant the
request to seal the individual’s protective order record.

Effects of Sealing a Protective Order Record

If the court grants a request for sealing Indiana protective order records, Indiana Code § 34-26-
7.5-6 mandates that the court enter an order requiring the following actions:
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e The office of judicial administration must remove the protective order(s) from the
Indiana Protective Order Registry; and

e The court must redact or permanently seal its own records regarding the protective
order.

If a request to expunge or seal protective order records arises from the appellate court’s vacating
or reversing a protective order, then the appellate court must take the following steps:

e Redact the appellate court’s memorandum decision or opinion in the office of technology
computer to remove their name; and

e For published opinions, provide a redacted copy of the opinion to the publishers or
organizations that normally receive a copy of opinions handed down.

Under Indiana Code § 34-26-7.5-7, the sealing of a protective order records means that the
individual may act as if the protective order had never been entered. Eligibility to have protective
order records sealed and the procedures for obtaining that relief are quite technical. Failing to
understand and follow the eligibility hurdles and specialized requirements in these proceedings
can completely undermine an individual’s efforts to clear their record and take time and money
to remedy. Consult with an attorney at Keffer Hirschauer LLP to determine the best course of
action.
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Conclusion

An order of protection has larger implications than would be apparent on its face. Protective
orders, even if dismissed, remain publicly accessible and can prevent an individual from
obtaining certain employment, educational opportunities, and even owning a firearm. Protective
orders also have reaches in various areas of law, such as family law and child custody matters,
that could result in an inability to communicate with children and being forcibly removed from
the family home. However, these orders ultimately serve to protect those in need.

If you are facing a protective order against you in Indiana, we can provide knowledgeable and
compassionate legal guidance. Our deep understanding of the policies and procedures used by
Indiana courts in protective orders, no-contact orders, and injunctions means that we can hit the
ground running and provide comprehensive advice to help you anticipate and avoid additional
legal problems.

For most, the ability to handle a protective order on their own is too much. Though going to
court regarding a protection order can be accomplished without the help of an attorney, the
ramifications are often unknown. The stakes are too high. The hope is that you are left with a
better understanding of how the protective order process will unfold through this eBook.
However, this resource will fall short in fully preparing you for nuances that you are sure to face
during the course of your proceeding. That is why it is recommended you seek legal counsel to
represent you throughout the process. Contact Keffer Hirschauer LLP to schedule a free and
confidential consultation with one of our experienced lawyers.
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